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SUBMISSION - Joint Select Committee On End of Life Choices

Submitted By: Kevin John Rickson

In summary, I submit and recommend that:

1. With appropriate safeguards and oversight, every person should have the right
and opportunity to determine their own end of life choices, including voluntary
euthanasia, when they are confronted with a “terminal illness” and where death
IS the reasonable prognosis.

2. The loss of decision making capacity on its own should not preclude a person
from determining their own end of life choices, including voluntary euthanasia,
in advance of their loss of decision making capacity and having that
determination actioned after they have lost decision making capacity.

Explanatory Note:

For the purposes of this submission and with a view to clarity | have used the term Voluntary
Euthanasia which | intend to mean - intentionally ending a life to relieve pain and suffering
on a voluntary basis and with the life ending drug being either self-administered or
administered by a medical practitioner if circumstances require. 1 make no recommendation
about the appropriateness of further use of that term and leave it to the Joint Select
Committee to determine preferred terminology.

My Personal Experience

| have a developed a reasonable amount of personal experience in recent years which | feel is
relevant to my submission and affords me a practical understanding of the issues involved.
Without going into graphic detail that experience is outlined below:

On the 21° February, 2013 my mother-in-law passed away, in a high care facility, as a result
of Alzheimer’s Disease from which she had suffered for more than ten years. My wife and |
had regular and close contact with her during this period of her life and had the unfortunate
experience of witnessing her steady deterioration and suffering to the point of sitting at her
bedside and watching her waste away and finally die over a period of twelve days.

On the 30" July, 2016, my father-in-law passed away at his home as a result of Lung Cancer
with the contributory causes of Cardiac Failure, Renal Failure and Bladder Cancer. My
father-in-law was a very independent man who resisted the confines of a care facility and as a
consequence my wife and I moved some 400 kilometres from our home to live with him and
provide for his palliative care needs on a full-time basis for the last eighteen months of his

Page 10f8



life. My father-in-law was also a very brave man and although he was relatively pain free he
lived the final year or so of his life with the constant fear of drowning in his own fluids.

On the 8™ June, 2017 my wife’s aunt, for whom I had been Guardian & Administrator
(appointed by the State Administrative Tribunal) for the last seven years of her life, passed
away in a high care facility as a result of Alzheimer’s Disease from which she had suffered
for more than nine years. Whilst we were unable to spend her last days with her we did
maintain regular and close contact with her up till a week prior to her death and again had the
unfortunate experience of witnessing her deterioration and suffering.

Neither my mother-in-law, father-in-law or aunt had the opportunity to determine their own
destiny and | can only trust that this Select Committee and ultimately our representatives in
the Parliament have the fortitude to remedy that situation for others in like circumstances.

My Submission

In preparing this submission | do not propose to dwell upon presenting an argument for “the
need for laws in Western Australia to allow citizens to make informed decisions regarding
their own end of life choices”, which also incorporate access to voluntary euthanasia.

If there are any of our elected representatives not already aware of and indeed convinced of
that need and any who do not recognise and accept the overwhelming support amongst their
constituents for voluntary euthanasia then | would suggest a much more serious issue, which
is well beyond the terms of reference of this Joint Select Committee, confronts us all.

It is my view that the real challenge for this Joint Select Committee will be the development
of a framework for legislation that is both appropriate for and acceptable to most Western
Australians.

To that end |1 recommend that the Joint Select Committee afford particular attention to the
final report to the Parliament of Victoria prepared by its Legislative Council Legal and Social
Issues Committee and entitled “Inquiry into end of life choices” together with the subsequent
“Final Report” of the Ministerial Advisory Panel on Voluntary Assisted Dying addressed to
the Victorian Minister for Health.

Both provide well researched information that is contemporary and relevant to the Australian
environment and the latter presents a framework for the development of legislation worthy, |
suggest, of careful consideration as a suitable foundation upon which to build a practical
model for Western Australia.

Notwithstanding, | would submit that there is one serious shortcoming with the Victorian
findings and their resultant framework and that is the specific exclusion of every person who
has “lost capacity” from access to voluntary euthanasia (assisted dying).

The primary thrust of my submission concerns this shortcoming and my recommendation that
the loss of decision making capacity on its own should not preclude a person from
determining their own end of life choices, including voluntary euthanasia, in advance of their
loss of decision making capacity and having that determination actioned after they have lost
decision making capacity.
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Given the detailed arguments for the exclusion of persons who have lost decision making
capacity outlined in the Victorian reports | have endeavoured to present my views and
recommendations on this issue as comments responding to those arguments as quoted below,
indented and italicised.

Chapter 8 Victoria should legalise assisted dying Pages 217/218 Victorian Main Report

8.5.3 Criteria and safeguards

The Committee’s recommended framework allows an adult, with capacity, who is at the
end of life and has a serious and incurable condition which is causing enduring and
unbearable suffering to request assisted dying.

Where the Oregon, Québec and Canadian models include capacity and adulthood as
essential criteria, the broader Netherlands model does not. The Committee firmly
believes that Victorian values do not support allowing assisted dying to be provided to
those who are yet to reach adulthood, nor those who do not have decision making
capacity.

It is essential that the patient must be experiencing enduring and unbearable suffering
that cannot be relieved in a manner which the patient deems tolerable, as the Québec
model requires. This is fundamental to patient-centred care and, while a doctor’s
advice will be invaluable in assisting patients in their decision, in the shift towards
patient-centred medicine the Committee believes it is not for others to decide what is
and is not tolerable for a patient.

The Committee notes that its recommended framework includes eligibility criteria and
safeguards that will make some people who wish to access assisted dying ineligible, for
example those who have lost capacity due to dementia or Alzheimer’s disease. The
Committee recognises this, but believes the eligibility criteria and safeguards are
necessary to guard against potential abuse.

| concur that the necessity for strict eligibility criteria and sound safeguards to guard against
potential abuse is paramount but would contend that it is possible to maintain adequate
safeguards in a Western Australian model whilst affording access to those who have lost
capacity but otherwise would have met the Victorian eligibility criteria. (Please see my
further comments.)

Part A: Eligibility criteria Pages 61/63 Ministerial Advisory Panel on Voluntary Assisted Dying: Final Report

Advance care directives
Decision-making capacity and requests for voluntary assisted dying
in advance care directives

Feedback to both the Parliamentary Committee and the Panel was that future loss of
decision-making capacity is one of people’s biggest fears and is something they often
want to avoid. People who had witnessed the progression of a loved one’s cognitive
deterioration considered that people with conditions that cause such deterioration
should have the same ability to control the timing and manner of their death as people
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with decision-making capacity. It was these circumstances that led some stakeholders
to support the option for voluntary assisted dying requests to be made in advance care
directives.

In overseas jurisdictions where making a request for voluntary assisted dying in an
advance care directive is allowed, how it is handled varies. In Belgium voluntary
assisted dying may only be provided through an advance care directive if a person is
unconscious. In the Netherlands, legislation does not provide any guidance about the
time or circumstance in which an advance care directive for voluntary assisted dying
comes into effect.

The Panel considers that there is a fundamental difference between refusing life
sustaining medical treatment in an advance care directive and requesting voluntary
assisted dying. When refusing medical treatment in an advance care directive, a person
identifies medical treatment that would be unacceptable to them, they do not ask to die.

| would submit that in the Western Australian context the above claim is simply not correct.

In Western Australia, we are fortunate to have a very robust and well legislated Advance
Health Directive process in accordance with which, for example, | could prepare a legally
enforceable advance directive directing that if I was to develop Alzheimer’s Discase at some
time in the future then, at the point when | could no longer feed myself, | was not to be
provided nutrition or hydration in any other way.

The direct consequence of such a directive would be death and I contend that in anyone’s
terms that directive is asking to die.

The legality of an Advance Health Directive of this nature is sell supported at common law
and in case law such as BRIGHTWATER CARE GROUP (INC) -v- ROSSITER [2009] WASC
229 and HUNTER AND NEW ENGLAND AREA HEALTH SERVICE V A [2009] NSWSC
761, copies of which are included herewith as Attachments 1 & 2 for ease of reference.

By contrast, if a person requested voluntary assisted dying in an advance care directive
they would need to identify a point at which they would want to die in advance of
reaching this point. The Panel is of the view that while a person may appreciate the
nature and effect of different medical treatments in advance, and consent to or refuse
these, it is not possible for them to accurately identify in advance a point in time at
which they would want to die.

I contend that this view is not soundly based and in fact is not supported by the other
findings/recommendations advanced in the Ministerial Advisory Panel’s report.

Particularly their recommendations in relation to:

1. Assessing decision making capacity which proposes that “a person has decision-
making capacity in relation to a decision when they are able to:

« understand the information relevant to the decision and the effect of the decision;

« retain that information to the extent necessary to make the decision;

« use or weigh that information as part of the process of making the decision; and
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* communicate the decision and the person’s views and needs as to the decision in some
way, including by speech, gestures or other means.

2. “Suffering in the context of voluntary assisted dying” where the recommended
eligibility criteria is “is causing suffering that cannot be relieved in a manner the
person deems tolerable”.

In this day and age most people having decision making capacity are reasonably well
educated, intelligent and informed and it would be reasonable to assume that anybody
seriously considering the preparation of an advance directive involving voluntary euthanasia
would be particularly well informed of the issues involved. To assert otherwise could easily
be misunderstood and construed as being demeaning.

From a personal perspective, which | know from experience is shared by many others, if |
was to develop Alzheimer’s Disease and should the opportunity be available my advance
directive will seek voluntary euthanasia at that point in time when | am diagnosed to be at the
final stage in the 3 stage Alzheimer’s model. | contend that this represents an accurate
identification in advance of the point in time at which | would want to die.

The framework recommended for voluntary assisted dying does not provide for
universal access to voluntary assisted dying. The person must complete a request and
assessment process to demonstrate eligibility and it is not clear how this process would
work in an advance care directive.

My recommendation is that the Western Australian framework for VVoluntary Euthanasia be
developed to incorporate two models. A “Reactive Model” which could be utilised by people
who develop a terminal illness and retain their decision-making capacity and a “Proactive
Model” for use by people who wish to prepare in advance for a situation where they develop
a terminal illness and lose or have lost their decision making capacity.

Both models should be developed to be interactive to the extent that a person may use both if
they so choose. (eg A person might develop terminal cancer and commence with and
progress the “Reactive Model” then also implement the “Proactive Model” in case they lose
their decision making capacity.)

My suggested framework, an outline of which is presented diagrammatically at Attachment
3., proposes the development of a specific “Voluntary Euthanasia Advance Health Directive”
(VEAHD) process and pro-forma which should be legislated by amendment of the
Guardianship and Administration Act & Regulations.

To provide an additional safeguard | have suggested that the VEAHD should be in the form
of an affidavit sworn before a Justice of the Peace.

By contrast, everyone has the right to refuse medical treatment and the obligations of
medical practitioners are clear in these circumstances. A person cannot demand
treatment in an advance care directive; they may consent to clinically indicated
medical treatment or refuse medical treatment.

This is true, however, assuming Western Australia adopted a framework similar to that
proposed for Victoria a person will not be able to demand Voluntary Euthanasia at any time
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as a Medical Practitioner would be quite entitled to refuse to participate. The person will
only be able to request Voluntary Euthanasia.

The situation would be no different under my proposed “Proactive Model”. The person will
only be requesting Voluntary Euthanasia via their VEAHD and the Medical Practitioner will
be appropriately protected should they choose to participate.

Voluntary assisted dying will not be a clinically indicated treatment that a medical
practitioner offers. This means it is not clear who would commence the assessment
process, or when they would commence it, if people were allowed to include a request
in an advance care directive.

Under my proposed “Proactive Model” it is quite clear that the process must be commenced
by the VEAHD maker him/herself. The VEAHD maker will also be ultimately responsible
for implementing appropriate arrangements for activating the VEAHD at the stipulated time.

Those arrangements might include discussions with a medical practitioner, family members
and/or carers (institutional or otherwise), appointment of an Enduring Guardian, etc. to
ensure that existence of the VEAHD is known and understood.

No differently to a current Advance Health Directive a VEAHD could be activated by almost
anybody who is aware of its existence but it may only be actioned by a Medical Practitioner
who agrees to do so and who has access to the original VEAHD.

The Panel is of the view that excluding people who do not have decision-making
capacity from accessing voluntary assisted dying creates a clear and enforceable line.
This means access will only be granted to people making voluntary and properly
informed decisions to access voluntary assisted dying at the time may make a request.
This removes any doubt or ambiguity about their intention.

Dementia and requests for voluntary assisted dying in advance care directives

Stakeholders, including people in the early stages of dementia, expressed concern that
people with dementia would not be able to make requests for voluntary assisted dying
in advance care directives so that a lethal dose of medication could be administered
when they no longer had decision-making capacity. People who had a ‘lived
experience’ of dementia (either a diagnosis of dementia themselves, or as carers),
health practitioners who worked in the field, and advocacy groups all commented on
the distressing nature of dementia and the impact it can have on the person, their
family and friends. These stakeholders also recognised the complexity and challenges
that would need to be addressed for legislation to allow people with dementia to
request voluntary assisted dying in advance care directives.

The challenge for health and social care delivery is that while dementia is now
recognised as a terminal medical condition, people may live for many years with
dementia with varying levels of incapacity, and how an individual adjusts to its
progression may change over this time. The Panel acknowledges the terminal nature of
dementia, that decision-making capacity for someone with dementia may fluctuate, and
that cognitive ability will decline over a person’s illness trajectory.
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The Panel considered the issue of people with dementia requesting voluntary assisted
dying in advance care directives at length in light of the literature, international
experience, and feedback from the consultation process. After considerable reflection,
the Panel continues to hold the view that balancing principles of respecting individual
autonomy and the need to ensure effective safeguards for people without decision
making capacity requires that requests for voluntary assisted dying in advance care
directives are invalid.

The Panel has made this decision noting that, in other jurisdictions, a significant
percentage of people do not take the lethal dose of medication after they have filled the
prescription. In Oregon, for example, 30 per cent of people who have the medication
prescribed do not take it. The Panel notes that there is no ability to check with a person
who does not have decision-making capacity whether they still want to administer the
lethal dose of medication and at what point. The timing of this would always be a
subjective judgement made by another person. Requiring a person to have decision
making capacity to choose to administer or not administer the lethal dose of medication
is a fundamental safeguard.

The Panel acknowledges that loss of cognitive capacity may cause distress to people
and accepts there may be people who feel the criterion unfairly discriminates against
people with dementia. Nevertheless, the existence of decision-making capacity is such a
fundamental safeguard to the protection of individual autonomy and the voluntary
assisted dying process that it must be included in the eligibility criteria. Voluntary
assisted dying must be ‘voluntary’ —that is, a person must have decision-making
capacity to make an autonomous choice — at all stages of the process. Failure to have
this safeguard could ‘put very vulnerable people at great risk of manipulation and
abuse’.

In fact, this stance would only serve to potentially discriminate against the largest group of
Western Australians waiting and wishing for the opportunity to make truly fully informed
decisions regarding their own end of life choices as is evidenced by the following extracts.

The Australian Bureau of Statistics (ABS) reports that - Dementia, including Alzheimer's
disease, remains the second leading cause of death (in Australia) in 2015, with 12,625 deaths.
Dementia has increased from 4.9% of all deaths in 2006 to 7.9% in 2015. Cerebrovascular
diseases (6.8%), Cancer of the trachea, bronchus and lung (5.3%) and Chronic lower
respiratory diseases (5.0%) complete the top five leading causes of death, and in total these

causes accounted for more than one-third (37.6%) of all deaths registered in 2015. (see
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/3303.0~2015~Main%20Features~Australia's%
20leading%20causes%200f%20death,%202015~3)

The ABS also reports - “.......... that in the 10 years from 2006 to 2015, the number of
deaths (in Australia) due to dementia almost doubled, from 6,550 to 12,625. Over the same
period, the number of deaths from heart disease decreased from 23,132 to 19,777 and deaths
from strokes decreased from 11,479 to 10,869. Dementia is the only one of these three causes
for which the death rate is increasing, in part due to the changing population structure, but
also because medical treatments are not yet able to prevent or cure this disease.

These factors mean it is highly likely dementia will soon overtake heart disease as Australia's
leading cause of death. In fact, a simple mathematical projection based on counts over the
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past 10 years indicates dementia deaths will outnumber those from heart disease as soon as

2021.” (see
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/3303.0~2015~Main%20Features~Dementia: %
20Australia's%20future%20leading%20cause%200f%20death%3f~4)

From a Western Australian perspective Alzheimer’s Australia reports that - “There are
33,300 West Australians with dementia. Without a medical breakthrough, this number is
projected to increase rapidly and in less than 10 years, will reach 36,500.

Number of people with dementia in WA:
e 2016 - 33,300 people with dementia
e 2020 - 36,500 people with dementia
e 2050 - 69,000 people with dementia”
(see https://wa.fightdementia.org.au/wa/research-and-publications/dementia-statistics)

Further to exclude people solely on the basis of lack of decision making capacity will
continue to force some to make a lonely and totally unnecessary decision to prematurely end
life with often ugly consequences.

| submit that the fundamental safeguard is not decision-making capacity but rather the
establishment and maintenance of strict criteria that ensures the individual him/herself is the
only person that can ever seek Voluntary Euthanasia.

| would further submit that my proposal provides that fundamental safeguard.

Whilst | acknowledge that | may be a lone voice in promoting access for those who have lost
decision-making capacity to Voluntary Euthanasia, should they so choose and albeit in very
limited circumstances, my experience tells me that | am far from being alone in holding the
views that | have endeavoured to express in this submission.

| urge this Joint Select Committee, whilst being cognisant of practices and developments in
other jurisdictions, to recognise, embrace and address the views of the majority of Western
Australians in their deliberations by developing a contemporary, compassionate and safe
legislative framework which affords equitable access to VVoluntary Euthanasia and that also
recognises the practical realities of life.

| am happy to expand upon any issues raised in this submission and also to appear before the
Joint Select Committee should it be felt that there is a benefit in my doing so.

| appreciate that my submission is of a conceptual nature and in practical terms will require
refinement.

Kevin Rickson
26" September, 2017
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1 MARTIN CJ: (This judgment was delivered extemporaneously on
14 August 2009 and has been edited from the trgmigcr

2 It is important to emphasise at the outset what ¢aise is not about.
It is not about euthanasia. Nor is it about phgsie providing lethal
treatments to patients who wish to die. Nor igbbut the right to life or
even the right to death. Nor is the court askedetermine which course
of action is in the best interests of a medicailepéat

3 The only issue which arises for determination i3 tase concerns
the legal obligations under Western Australian @wa medical service
provider which has assumed responsibility for tlaeecof a mentally
competent patient when that patient clearly andquivecally stipulates
that he does not wish to continue to receive médieavices which, if
discontinued, will inevitably lead to his death.

4 | will set out the particular circumstances in whithat question
arises in this case, by identifying the findingdaxft which | make on the
basis of the largely uncontested evidence whichokas produced.

5 Brightwater Care Group (Inc) (Brightwater) operatedacility in
Marangaroo, a suburb of Perth, which provides estidl care for people
with disabilities. Mr Christian Rossiter was adwmut to Brightwater's
facility on 4 November 2008. Since then, Brightevahas assumed the
responsibility of providing all necessary services Mr Rossiter, in
conjunction with Mr Rossiter's treating medical giitdoner, Dr Richard
Benstead.

6 Mr Rossiter is quadriplegic. Over about 20 yeaeshlas suffered
three serious injuries which have combined to cdbae condition. In
about 1988 he fell approximately 30 metres fronapartment in Sydney
as a result of which he suffered head and otherie§. He made a
substantial recovery from those injuries with thesistance of
rehabilitation programmes. However, in 2004 hetasned a cervical
spine injury following a collision with a motor vieke whilst he was
riding a bicycle. During 2008, he suffered twothar falls - one whilst
visiting his mother at her nursing home, and thesd in the kitchen of
his mother's house in Joondalup on or about 3 M2@€I8. This last fall
caused his spastic quadriplegia. Following thst fall he was admitted
to the Joondalup Health Campus. He was then #aesf to Sir Charles
Gairdner Hospital on 8 March 2008. He was tramsterfrom that
hospital to the Brightwater facility on 4 Novemb2008, as | have
mentioned. He has remained at that facility sthea.
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As a consequence of his injuries, Mr Rossiter isegally unable to
move. The extent of his capacity to move is liohifeot movement and
the ability to wriggle one finger. He is only able talk through a
tracheotomy. He is totally dependent upon othgenerally those
employed by Brightwater, for the provision of thecassaries of life. The
services which he requires include regular turniciganing, assistance
with bowel movements, physiotherapy, occupatiohaldapy and speech
pathology.

Mr Rossiter is unable to take nutrition or hydratiorally. The
nutrition and hydration which he requires in ortieisurvive is provided
by way of a percutaneous endoscopic gastrostong (BRG). That is a
tube which has been inserted directly into his stamby way of surgical
intervention.  Appropriate nutrition and hydratiomletermined in
accordance with medical protocols, is provided to Rdssiter by
Brightwater staff through the PEG.

Mr Rossiter is not terminally ill, nor is he dyindf the services to
which | have referred are maintained, he couldinaetto live for many
years. However, he has been advised that theme {grospect that his
condition will improve, and in some respects, faample his eyesight,
his condition is deteriorating.

This clinical description of Mr Rossiter's conditiofails to
adequately convey the tragedy of his present cistances. Nor does it
recognise the sympathy which any reasonable pevsaid properly have
for Mr Rossiter and the predicament in which haldirhimself. These
matters are, of course, profoundly significant dtueman level, but for
reasons which | will explain, they are irrelevamtiie legal issues which |
am required to determine. My lack of referencehiese matters in the
balance of my reasons should not be construedyaksek of appreciation
of the significance of these matters to Mr Rossit&ut my task is to
apply the law as dispassionately as | can.

Mr Rossiter has clearly and unequivocally indicatet
representatives of Brightwater and to Dr Benstéatl lte wishes to die on
many occasions. However, because of the limitatiarpon his
movements to which | have referred, he lacks thgsiphl capacity to
bring about his own death. He has therefore diteahe staff of
Brightwater to discontinue the provision of nutrii and general
hydration through the PEG. He has repeated thettthn on a number of
occasions and maintains, through his evidence lroigh his counsel,
that he requires that service to be discontinuddwever, he wishes the
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PEG to be maintained and for such hydration aetessary to dissolve
his painkilling medication to be provided. Whenrethese reasons | refer
to the withdrawal of hydration, | mean general lagm, not including
the limited hydration which Mr Rossiter wishes tmtinue to receive.

Mr Rossiter is aware that he will die from stargatif nutrition and
hydration is no longer administered through the PEIhe evidence of
Dr Benstead is that he has described to Mr Rossitebest as he can, the
physiological consequences which will ensue durthg process of
starvation. However, in a statement given to hegal advisors,
Mr Rossiter asserted that apart from what he had, iee had received no
specific advice on the effects of starving to deathe augmented that
statement in evidence before me to refer to adveedad received from
Dr Colin Eagle who is a friend of his but it is radé¢ar from that evidence
that the advice covered all aspects of the phygicéd consequences of
discontinuing the provision of nutrition and hydoat This is a matter to
which | will return.

Mr Rossiter is assumed to have the mental capdoitygive a
direction to discontinue the provision of nutriti@md hydration unless
and until there is evidence which would suggest tha lacks that
capacity. There is no such evidence in this ca§€am the contrary,
Dr Benstead deposes that based upon his observatiavir Rossiter, he
has the capacity to comprehend and retain infoonagiven to him in
relation to his treatment, and has the capacityeigh up that information
and bring other factors and considerations intmaetin order to arrive
at an informed decision.

Also in evidence is a report from Ms Rachel Zombeoho is a
clinical neuropsychologist. That report is dat@d=tbruary 2009. In that
report, Ms Zombor sets out the various observatiwhgch she made
during her neuropsychological assessment of MriRwssand the tests
which she administered. As a result of those ofasiens, and the results
of the tests, she concluded that Mr Rossiter wagsalda of making
reasoned decisions concerning his own health detlysand in particular
was capable of making decisions in respect ofutis® medical treatment
after weighing up alternative options, and was b&paf expressing
reasons for the decisions which he made in thaerts She also reported
that, in her view, Mr Rossiter unequivocally dentosed that he
understood the consequences of withholding theigiayvof nutrition and
hydration through the PEG, and displayed insight the consequences
of that decision.
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15 Although Mr Rossiter was previously the subjectaofuardianship
order made under th8uardianship and Administration Act 1990 (WA),
on 10 March 2009, the State Administrative Tribueaioked that order.

16 This case therefore lacks many of the factors whidwe
complicated other cases in this area. Mr Rosstaot a child, nor is he
terminally ill, or dying. He is not in a vegetatistate, nor does he lack
the capacity to communicate his wishes. Therkassfore no question of
other persons making decisions on his behalf. dathis is a case in
which a person with full mental capacity and thditglto communicate
his wishes has directed those who have assumednsbpity for his care
to discontinue the provision of treatment which mi@ns his existence.
The question | am asked to decide is whether, asdhcircumstances,
Brightwater is legally obliged to comply with Mr Rsiter's direction or,
alternatively, legally obliged to continue the psion of the services
which will maintain his life.

17 Each of Brightwater (in CIV 2406 of 2009) and Mrd2der (in
CIV 2436 of 2009) ask the court to make declaratith respect to their
respective rights and obligations. In the casBrafhtwater, their concern
includes the prospect that compliance with Mr Res'si directions might
result in criminal prosecution. Declaratory relisfsought to avert that
prospect.

18 The court will only grant declaratory relief in pesxt of the
criminality of a proposed course of conduct in gtmal circumstances:
Imperial Tobacco v Attorney-Genera[1981] AC 718, 742. That
approach is taken for a number of sound reasonkdimg the fact that
whether or not conduct is criminal may dependaalty upon a range of
precise facts and circumstances which cannot alwag/saccurately
estimated in advance. Another reason for this agyr is that in our
system, the determination of whether particulardcat is criminal or not
IS, in serious cases, generally left to a jury,aadudge.

19 But the cases recognise that in exceptional cirtamss,
declarations may be made in respect of conductcihat be the subject
of criminal charges: Commissioner for Corporate Affairs v Sansom
[1981] WAR 32, 36. Those cases also establishith#tis respect there
Is a vital distinction between making a declaratwoith respect to the
lawfulness of conduct which is proposed but has owoturred, and
making a declaration as to whether or not conduathvhas occurred
constitutes a criminal offence. Declarations ispext of proposed future
conduct add to the practical utility of this juristion, but a declaration in
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respect of conduct which has occurred has litietocal utility and would
usurp the jurisdiction and role of the criminal dsu and for those
reasons, will not be madeCommonwealth v Sterling Nicholas Duty
Free Pty Ltd[1972] HCA 19; (1972) 126 CLR 297, 305.

The exceptional nature of the jurisdiction | am rei®@ng imports
two significant constraints. They are:

1. | should only answer questions directly and iexpt raised by the
facts of this particular case, and refrain from mgkany
observations with respect to any other hypotheicaharios; and

2. | should only grant declaratory relief if | amatisfied that | have
received all the evidence which is relevant to i$sues to be
determined, and all the facts necessary to deterrthie issues
which arise have been established to an appropheatel of
satisfaction.

If I conclude that Brightwater is legally obliged tomply with

Mr Rossiter's direction, there is a subsidiary ¢oaswhich | am also
asked to determine. That is because Mr Rossitginesi Dr Benstead to
prescribe analgesics for the purposes of sedatahpain relief as he
approaches death by starvation. Dr Benstead isecnad that he might
face criminal prosecution in the event that he gibes medication for
those purposes and, to that end, Brightwater ads&ssdeclaratory relief
on that issue. For reasons which | will give, thabsidiary issue seems to
me to raise more complex questions than the prigaegstion | am asked
to decide.

The position at common law

22

23

Leaving to one side the statutory provisions rei\ta these issues
in Western Australia, the answer to the primarystjoe posed in this
case at common law is clear and unambiguous. drfwter comes about
as a consequence of a number of well-establishedijples.

The first is that a person of full age is assunedé¢ capable of
having the mental capacity to consent to, or refosslical treatmentRe
MB (Medical Treatment)[1997] EWCA Civ 1361; (1997) 2 FCR (UK)
541 (per Lady Justice Butler-Slosdyts B v An NHS Hospital Trust
[2002] EWHC 429 (Fam); (2002) 2 FCR (UK) 1 [10] {d@ame Butler-
Sloss); andHunter and New England Area Health Service v JR009]
NSWSC 761 [23] (per McDougall J). That presumptapplies in this
case, but in any event, there is direct medicalence which establishes
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to my satisfaction that Mr Rossiter has the meo#glacity necessary to
make an informed decision in respect of the fuprmvision of treatment,
and if provided with the necessary information, ldodo so with a full
appreciation of the consequences of that decision.

24 Another principle well established at common lawths principle
which has been described in the cases as the ogl@utonomy or
self-determination. Lord Hoffmann has describei$ thight as being
related to respect for the individual human beind & particular for his
or her right to choose how he or she should ligedniher life: Airedale
National Health Service Trust v Bland1993] AC 789, 826. Included
within the right of autonomy or self-determinatisnthe right, described
as long ago as 1914 in the United States by JuS&edozo, as the right
of 'every human being of adult years and sound mindo determine
what shall be done with his own bodychloendorff v Society of New
York Hospital211 NY 125 (1914) , 129.

25 That right has been recognised in Australia anérrefl to with
approval by the High CourtF v R (1983) 33 SASR 189, 192 - 193 (per
King CJ);Rogers v Whitakef1992] HCA 58; (1992) 175 CLR 479, 487.
That right also underpins the established legaluirement that the
informed consent of the patient is required befomg medical treatment
can be undertaken lawfully. That principle hasnbatirmed by the High
Court on a number of occasionSecretary of Department of Health and
Community Services v BL992] HCA 15; (1992) 175 CLR 218/arion's
casg, 233 andRogers v Whitaker489. Also see the English case of
Airedale NHS v Bland 857.

26 The corollary of that requirement is that an indual of full capacity
Is not obliged to give consent to medical treatmewtr is a medical
practitioner or other service provider under anlgalion to provide such
treatment without consent, even if the failurer&at will result in the loss
of the patient's life. That principle has beeraklshed by decisions in
each of the major common law jurisdictions, inchglthe United States
(Bouvia v Superior Court of Los Angeles County’9 Cal App 3d 1127
(1986), 1137 and 1139 - 1141); Canabaricy B v Hotel-Dieu Quebec
(1992) 86 DLR (4th) 385Malette v Shulman(1990) 67 DLR (4th) 321,
328); the United KingdomA(redale NHS Trust v Bland 857 (Lord
Keith) and 864 (Lord Goff)Ms B v An NHS Hospital Trus{16] - [21]);
New ZealandAuckland Area Health Board v Attorney Generfl993] 1
NZLR 235, 245) and AustraligdH{unter and New England Area Health
Service v A[9] - [15]).
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The principle is applied without regard to the meesfor the patient's
choice, and irrespective of whether the reasonsratenal, irrational,
unknown or even non-existentRe T (Adult: Refusal of Treatmeint
(1993) Fam 95, 113 (cited with approvalMs B v An NHS Hospital
Trust [18] andHunter and New England Health Service v [A5]).

However, the conflict in the evidence on the extémtwhich
Mr Rossiter has been informed of the precise aspautl effects of the
physiological deterioration which will occur durinthe process of
starvation raises a question on the extent to wiieldecision to refuse to
consent to treatment must be an informed decislarHunter and New
England Area Health Service v AMcDougall J (at [28] - [30]) rejected
the notion that a refusal to consent had to bernméal to be effective in
the context of an advance directive given by agemsho, at the time of
the court hearing, lacked the capacity to recewghér information or
make any further decision.

The circumstances of this case are quite differévit. Rossiter has
the capacity to receive and consider informationshgiven, and to make
informed decisions after weighing that informatioAlso relevant is the
fact that Brightwater have assumed responsibibtydroviding nutrition
and hydration through the PEG for quite some tiroe,rnso the question
Is whether there should be a change in that regime.

As | have mentioned, it is clearly established tmedical service
providers have a legal duty to inform patients bfagpects and risks
associated with any medical procedure before sgdhiir consent to that
procedure. With respect to McDougall J, in thecumstances of this
case, where it is perfectly feasible to ensure @t Rossiter is given full
information as to the consequences of any decismndiscontinue
treatment before he makes that decision, | cannseeesason why his
medical service providers should not be under alaimbligation. This
view is consistent with the views expressed inEnglish and Canadian
cases to which | have referred, where emphasitae@ on the need for
an informed decision to discontinue life suppoiredale NHS Trust v
Bland, 864, andNancy B v Hotel-Dieu de QuebecThere will obviously
be cases in which it is not possible to obtain sudecision, but this is not
one of them, and | will refrain from proffering amew as to what should
be required in such cases. At the moment, on tigeece before me
there is some doubt as to whether Mr Rossiter haen Igiven the
information that he would need to be fully informmal these issues.
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Another corollary of the principles to which | haxeferred is that a
medical practitioner or service provider who pr@sgdreatment contrary
to the wishes of a mentally competent patient lsedhke law by
committing a trespass against the person of thimia Marion's case
264 and 309 - 310.

It follows that, at common law, the answers todhbestions posed by
this case are clear and straightforward. They targéhe effect that
Mr Rossiter has the right to determine whetherairhe will continue to
receive the services and treatment provided by HBmigter and, at
common law, Brightwater would be acting unlawfully continuing to
provide treatment contrary to Mr Rossiter's wishel the particular
circumstances of this case, in my view, Brightwdtas a duty to ensure
that Mr Rossiter is offered full information on theecise consequences of
any decision to discontinue the provision of nigntand hydration prior
to him making that decision.

TheWestern Australian statutory provisions

33

34

The question then becomes whether this clear pasat common
law is altered by any relevant statutory provisiamgorce in Western
Australia. The provisions to which the parties dngwinted are those to
be found within theCriminal Code (WA). Prominent amongst them is
s 262, which provides:

Duty to provide necessaries of life

It is the duty of every person having charge oftaeowho is unable by
reason of age, sickness, mental impairment, detendr any other cause,
to withdraw himself from such charge, and who isahla to provide
himself with the necessaries of life, whether tlmarge is undertaken
under a contract, or is imposed by law, or arisgegdason of any act,
whether lawful or unlawful, of the person who haslscharge, to provide
for that other person the necessaries of life; lsds held to have caused
any consequences which result to the life or heaftthe other person by
reason of any omission to perform that duty.

However, that section must be read in conjunctiah & 259 of the
Criminal Code which makes specific provision in relation to soa and
medical treatment:

Surgical and medical treatment

(1) A person is not criminally responsible for admtering, in good
faith and with reasonable care and skill, surgioal medical
treatment (including palliative care) -
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@ to another person for that other person's liteef
(b) to an unborn child for the preservation of thether's life,

if the administration of the treatment is reasd@abaving regard
to the patient’s state at the time and to all theumnstances of the
case.

(2) A person is not criminally responsible for rediministering or
ceasing to administer, in good faith and with reafbe care and
skill, surgical or medical treatment (including Igtive care) if not
administering or ceasing to administer the treatnemneasonable,
having regard to the patient’'s state at the timd &m all the
circumstances of the case.

35 There is no doubt that the nutrition and hydratjgmovided to
Mr Rossiter through the PEG is 'surgical or mediostment' within the
meaning of s 259. The PEG was inserted by surgiedns, and the
precise mix of nutrition and hydration is supplied accordance with
medical principles and protocols. This conclusisnconsistent with
views expressed in other jurisdictionsdRe BWV,; Ex parte Gardner
[2003] VSC 173; (2003) 7 VR 487 [74]- [79Adult Guardian v
Langham[2005] QSC 127; (2006) 1 Qd R 1 [32].

36 It is of considerable significance to the resoltad the issues in this
case that s 259 was amended byAtis Amendment (Consent to Medical
Treatment) Act 2008 (WA). Indeed, subsection (2) of s 259 only came
into operation on 27 June 2009. | will explain significance of that
amendment a little later.

37 There are other provisions of tikiminal Code which could come
into operation if s 260 is construed as imposingruBrightwater a legal
duty to continue to provide Mr Rossiter with thecessaries of life even
though he has directed them not to. For examip$e262 has the effect of
imposing such a duty on Brightwater, it may be atde that breach of
that duty would lead to the conclusion that Brighter had caused the
death of Mr Rossiter within the meaning of s 27& @73 of theCriminal
Code, with the consequence that the homicide provisafrisie Criminal
Code (including s 268 and s 277) might apply. Furtls804 might also
apply. That section provides that if a person sritotdo any act that it is
the person's duty to do, as a result of whichiteehealth or safety of any
person is likely to be endangered, that personiisygf a crime.

38 | digress to observe that if s 262 of teimnal Code is to be
construed as imposing a legal duty to provide nadieatment against
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the wishes of a mentally competent patient, it \doudpresent a drastic
alteration of the common law position. That isdaexe it would require a
medical service provider who is under a commondany to not provide
services against the wishes of a patient, to pewervices against the
patient's wishes or face criminal prosecution fot doing so. Given the
strength of the principle of self-determinationwthich | have referred, it
seems inherently unlikely that the Parliament idezh such a drastic
change when enacting s 262 in its current form, andould only
conclude that it was Parliament's intention to msikeh a drastic change
if compelled to that conclusion by the clear aneéauivocal language of
the section. It seems to me that there is no sledr and unequivocal
language in that section and that therefore thst fanswer to the
proposition that s 262 might apply to the circumsts of this case is that
the section should not be read as extending tantpesition of duties
which would be unlawful at common law.

| have not been able to find any previous casedindeaith the
scope and application of s 262, or any similarustey provision, in
circumstances such as these. On a superficiahgadls 262, it might be
thought to apply to this case and to impose a dutyBrightwater to
provide Mr Rossiter with the necessaries of liferespective of
Mr Rossiter's wishes. That is because the sec@ppears to apply in
circumstances where a person has charge of anwatiers by reason of
sickness unable to withdraw himself from such ceagd who is unable
to provide himself with the necessaries of life.owgver, upon a more
considered reading, it is clear that the secticainged at a wide variety of
circumstances in which, by reason of age, sickn@ssital impairment,
detention or any other cause, a person lacks tphacis to control or
direct their own destiny and to provide themsehlvéh the necessaries of
life. Put another way, it seems to me that in 2 8t reference to a
person ‘having charge of another' is a referenegp@rson who, by reason
of one or more of the various disabilities idewtfiin the section, lacks
the capacity to direct or control their own destiagd is therefore
dependent upon the person 'having charge' of them.

Mr Rossiter lacks the physical capacity to contridd own destiny,
but enjoys the mental capacity to make informed iasmjhtful decisions
in respect of his future treatment. In that latespect he is not relevantly
within 'the charge' of Brightwater. Rather, Brighter is, in that respect,
consistent with the well-established common lawitposto which | have
referred, subject to Mr Rossiter's direction.
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There is another reason why, in my view, s 262 migéive no
application to the circumstances of this case.Rdssiter has the capacity
to give directions as to his future care, and éns& may have the financial
capacity to implement those directions. There woible nothing
preventing him from finding another service providand discharging
himself from Brightwater and into the care of tbéter provider. If that
were the case, he would not therefore be a perdum i& 'unable to
withdraw himself' from the charge of Brightwateutlh lack the evidence
to arrive at any final conclusion on this aspecthaf possible application
of s 262.

| therefore conclude that s 262 of tiaminal Code does not impose
upon Brightwater a duty to provide the necessaridge to Mr Rossiter
against his wishes.

Even if | am wrong in that view, in my opinion, S of the
Criminal Code provides Brightwater with a good defence to amsiral
that it would contravene th@riminal Code by discontinuing treatment in
accordance with Mr Rossiter's informed decisiothtd effect.

Subsection (2) of that section specifically progidbat a person is
not criminally responsible for not administering dieal treatment
(including palliative care) if that course is reaable, having regard to the
patient's state at the time and to all the circam=s of the case. Plainly,
the phrase 'all the circumstances of the casetite dproad enough to
include the informed decision of a mentally competeatient. Having
regard to the common law principle of self-deteraion to which | have
referred, it is clearly 'reasonable’ to act in adaaoce with the informed
decision of a mentally competent patient who refuse consent to
medical treatment.

That proposition is strongly reinforced by the otpeovisions of the
Acts Amendment (Consent to Medical Treatment) Act which caused
subsection (2) to be introduced into tGeminal Code, which were all
aimed at providing measures sometimes describedliveisg wills'
whereby persons are given the legal capacity te divections as to the
course of medical treatment which is to be follovaéter they lose mental
or physical capacity. Many of those provisions éawt yet been
proclaimed, but they provide clear guidance to thintion of the
legislature when enacting subsection (2) of s 2%9would be utterly
inconsistent with the philosophy of that legislatim construe subsection
(2) of s 259 in any way other than as reflecting tight of a patient to
give directions in respect of their medical treatineand the legal
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obligation of medical service providers to not pdavservices contrary to
those directions.

If and to the extent that it is said there is amybmuity in the
terminology used in subsection (2) of s 259, itapgpropriate and
legitimate to have regard to the Parliamentary Bebat the time of its
enactment (see thaterpretation Act 1984 (WA), s 19).

In the Second Reading Speech given in supporteoBih, the Hon
Mr Jim McGinty MLA said:

The principle of personal autonomy is central te thll. The bill
establishes a simple, flexible scheme whereby persan ensure that, in
the event that they become mentally incompetent raaggiire medical
treatment for any condition, including a terminlédass, their consent, or
otherwise, to specified treatment can be made dtean advance health
directive and or alternatively treatment decisiara be made by an
enduring guardian chosen by them. ... The bill, hawewill not change
the position at common law whereby a health pradess is under no
obligation to provide treatment that is not clinigandicated. In other
words, although a patient, or someone on the paidrehalf, will be
entitled to refuse lawful treatment, there willlsie no legal entitlement
by a patient to demand treatment.

It is therefore clear that the entire thrust of thegislation which
resulted in the introduction of subsection (2) @59 was aimed at giving
force and effect to the common law principle of caamy and
self-determination to which | have referred. It ulb be utterly
inconsistent with that legislative objective to stne s 259 as detracting
from that common law position. Plainly, it wasantled to give effect to
it. This reinforces my view that s 259(2) of t8eiminal Code provides
Brightwater with a complete defence if they disamm providing
nutrition and hydration services at Mr Rossitegguest.

| therefore conclude that the statutory provisibmswvhich | have
referred do not in any way alter the clear posigstablished pursuant to
the common law principles which | have enunciatdtfollows that it
seems to me to be absolutely clear that after sebban provided with
full information with respect to the consequenckany decision he might
make, Mr Rossiter has the right to determine amelctlithe extent of the
continuing treatment in the sense that treatmembtataand should not be
administered against his wishes. |If, after thevisfon of full advice, he
repeats his direction to Brightwater that they digsue the provision of
nutrition and hydration to him, Brightwater is undelegal obligation to
comply with that direction.
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In the course of submissions, reference has bede toahe possible
application of subsection (1) of s 259 of tReiminal Code, and in
particular, to the proposition that this subsectiomght provide
Brightwater with a defence to any claim or chargeught as a
consequence of the provision of medical treatmeit Rossiter against
his wishes in the past. It would be entirely inampiate for me to express
any view on that issue. As | have mentioned, whéelarations are
sometimes given in respect of the criminality abgosed future conduct,
declarations are not generally made in respecthef driminality of
conduct which has taken place. To do so wouldra&gtiusurp the
criminal process and the possible role of a jurin any event, the
expression of a view on that subject would depgmuhuindings of fact
with respect to the precise circumstances in whnelical treatment has
been provided in the past, and | do not have ademwadence before me
to enable me to make those findings.

This brings me to the more difficult question ok tprovision of
palliative care to Mr Rossiter following his witladval of consent to the
provision of nutrition and hydration. That issuguarely raises the
prospective application of subsection (1) of s 2&%] in particular, that
portion of the subsection which refers to the psmn of palliative care.

There are a number of general principles which lmarconfidently
stated in relation to this issue. The first isttlize legal rights and
obligations relating to the provision of palliaticare are unaffected by
the circumstance that the occasion for the prowigib that care comes
about as a consequence of Mr Rossiter's withdraivalonsent to the
continuing provision of other medical treatmentmedy, the provision of
nutrition and hydration. Put another way, Dr Beasts rights and
obligations with respect to the provision of pdilia care to Mr Rossiter
if and when he directs Brightwater to discontinde tprovision of
nutrition and hydration are no different to theigations which attend the
treatment of any other patient who may be approactieath. Even more
specifically, in my view there is no reason whys®@) would not apply
to the provision of palliative care to Mr Rossiteryen though the
occasion for the provision of that palliative catemes about as a
consequence of Mr Rossiter's informed decision tscahtinue the
treatment necessary to sustain his life.

The second general principle that may be statddaisif and to the
extent that palliative care is administered wité thiformed consent of the
patient, and does not have the effect of causingastening the death of
that patient, no question of breach of legal olicgraarises.
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The third general principle which can be stateth# it is unlawful
for any person, including any health professiontd, administer
medication for the purpose of causing or hastetiregdeath of another
person.

It will be seen that these general principles coter ends of a
spectrum of possible facts and circumstances. ikMtat spectrum is the
circumstance in which medication which might be adstered for the
purpose of relieving pain or easing discomfort nilgave the incidental
effect of hastening death. Section 259(1) might previde a defence to
any criminal charge brought in such a circumstan@¢hether or not it
does will, of course, depend upon all the particufacts and
circumstances of that case, including the conditbthe patient and the
palliative care provided. Within the range of pblkes facts and
circumstances, the application of the provisionsufsection (1) of s 259
will depend critically upon the particular factsdacircumstances of the
individual case. | have insufficient evidence befone to make any
findings with respect to the particular facts amguwmstances that might
apply to the administration of palliative care to Rbssiter if and when
he directs Brightwater to discontinue the provisioh nutrition and
hydration. Accordingly, | should not grant any k@eatory relief in
relation to those issues, other than to declare ahg person providing
palliative care to Mr Rossiter on the terms spediin s 259(1) would not
be criminally responsible for providing that cawithstanding that the
occasion for its provision arises from Mr Ross#tenformed decision to
discontinue the treatment necessary to sustailiféis

However, | would hope that the general principlémVe enunciated
would provide sufficient guidance to Dr Bensteadl anable him to
provide appropriate palliative care to Mr Rossiierand when the
occasion arises.

Finally, 1 would observe that although the evidemrstablishes that
Mr Rossiter has on a number of occasions in thegescted Brightwater
to cease the provision of nutrition and hydratite, question of whether
or when he repeats such an instruction after thisg and after the issue
of the extent of the information given to him haseb put beyond doubt,
Is entirely a matter for him. | would also obsetliat any such direction
would not be irrevocable, and while he retains dapacities, could be
revoked by him at any time. It follows that thee@se terms of any
declaratory relief granted in order to give effextthese reasons should
take account of those contingencies.
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58 | make declarations as follows:

(1) If after Mr Rossiter has been given advice by a
appropriately qualified medical practitioner as tioe
consequences which would flow from the cessatiothef
administration of nutrition and hydration, otherarnh
hydration associated with the provision of medaati
Mr Rossiter requests that Brightwater cease adienmsg)
such nutrition and hydration, then Brightwater nragt
lawfully continue administering nutrition and hydos
unless Mr Rossiter revokes that direction, and lBngter
would not be criminally responsible for any conssuges
to the life or health of Mr Rossiter caused by o®&ado
administer such nutrition and hydration to him.

(2) Any person providing palliative care to Mr Ridsson the
terms specified in s 259(1) of tikkeiminal Code would not
be criminally responsible for providing that care
notwithstanding that the occasion for its provisimmses
from Mr Rossiter's informed decision to discontintie
treatment necessary to sustain his life.
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JUDGMENT

1 HIS HONOUR: When these proceedings were heard, the defendant (Mr A)
was a patient in a hospital conducted by the plaintiff (the Service). He had
been admitted to the emergency department of the hospital on 1 July 2009,
suffering from septic shock and respiratory failure and showing a decreased
level of consciousness. He was transferred to the Intensive Care Unit the
following day. Although all appropriate treatment had been given to Mr A,
his condition deteriorated and he developed renal failure. By 14 July 2009,
Mr A was being kept alive by mechanical ventilation and kidney dialysis.

2 On 14 July 2009, the Service became aware that a document apparently
prepared by Mr A a year earlier, on 19 August 2008, indicated that he would
refuse dialysis. In those circumstances, the Service commenced these
proceedings seeking (by its amended summons filed on 15 July 2009)
declarations to the effect that the document to which | have referred was a
valid “Advance Care Directive” given by Mr A, and that it would be justified
in complying with his wishes as expressed in that directive.

3 | made the declarations as sought, and said that | would give my reasons
for doing so at a later date. These are my reasons.

What this case does and does not involve



4 This case is concerned, at the level of principle, with the right of a capable
adult to refuse medical treatment; and, at the particular level, with the
question of whether the advance care directive prepared by Mr A was a
valid exercise of that right. It is not concerned with any such notion as “the
right to die”. That is so even if (as it appears is the case) the likely
consequence of giving effect to Mr A’s wishes, as expressed in the advance
care directive, is that he will die.

Right to choose: the principles
The relevant interests

5 The common law recognises two relevant but in some cases conflicting
interests:

(1) a competent adult’s right of autonomy or self-
determination: the right to control his or her own body; and

(2) the interest of the State in protecting and preserving the
lives and health of its citizens.

6 In Schloendorff v Society of New York Hospital(1914) 211 NY 125,
Cardozo | said at 129 that “[e]very human being of adult years and sound
mind had has a right to determine what shall be done with his own body”.

7 In a somewhat different context, King CJ in F v R(1983) 33 SASR 189 at
193 identified “the paramount consideration that a person is entitled to
make his own decisions about his life”. His Honour’s statement was cited
with approval by Mason CJ, Brennan, Dawson, Toohey and McHugh JJ in
Rogers v Whitaker(1992) 175 CLR 479 at 487.

8 Cardozo J's statement has been cited and applied in many cases. Thus, in
Malette v Shulman 67 DLR (4t") 321 (1990), Robins JA, speaking with the
concurrence of Catzman and Carthy JJA, said at 328 that “[a] competent
adult is generally entitled to reject a specific treatment or all treatment, or
to select an alternate form of treatment, even if the decision may entail
risks as serious as death and may appear mistaken in the eyes of the
medical profession or of the community. ... it is the patient who has the final
say on whether to undergo the treatment”.

The conflict

9 The competing interests, and the possibility of conflict, were recognised by
Lord Donaldson of Lymington MR in Re 7[1993] Fam 95 at 112. His Lordship
pointed out that there may be (and was in the case before the Court) a
conflict between a competent adult patient’s right of self-determination and
the interest of society in the preservation of life. His Lordship recognised
that, at least when other factors did not tip the balance one way or the
other, the individual patient’s right was paramount. Nonetheless, his
Lordship said, if there were doubt as to the individual’s expression of
preference, “that doubt falls to be resolved in favour of the preservation of
life”.



10 Butler-Sloss L), who agreed with the general propositions of law stated by
the Master of the Rolls, said at 116 that “[a] man or woman of full age and
sound understanding may choose to reject medical advice and medical or
surgical treatment either partially or in its entirety. A decision to refuse
medical treatment by a patient capable of making the decision does not
have to be sensible, rational or well considered”. Her Ladyship expressly
agreed with the reasoning of the Court of Appeal of Ontario in Malette. (The
Master of the Rolls had referred to Malette, without any apparent
disapproval, at 114.)

11 The third member of the Court, Staughton LJ, expressed himself in
similar terms. He said at 120-121 that “[a]n adult whose mental capacity is
unimpaired has the right to decide for herself whether she will or will not
receive medical or surgical treatment, even in circumstances where she is
likely or even certain to die in the absence of treatment. Thus far the law is
clear.”

12 Malette concerned what it is convenient to call an advance care
directive. Ms Malette was a Jehovah’s Witness. She carried with her a card
stating her adherence to that faith, and stating in no uncertain terms that,
whilst understanding the implications of her decision, she did not wish blood
or blood products to be administered to her under any circumstances. The
Court of Appeal held that the defendant, Dr Shulman, who had express
notice of the terms of that card, was not entitled to disregard it.

13 Re Twas a different case. The plaintiff, Ms T, gave what the trial judge
found was an oral directive refusing blood transfusion after she had been
admitted to hospital, and when (on the medical evidence) her life was in
danger if she were not transfused. She had been a Jehovah’s Witness, but
there was some reason to doubt the continuing strength of her adherence
to the tenets of that creed. The questions to be decided by the Court of
Appeal were whether that oral directive was an expression of Ms T's free
will, and whether it applied to the situation at hand. The Court answered
both questions in the negative.

14 In Malette, Robins JA pointed out at 328 that the recognition of the
freedom of competent adults to make choices about their medical care
necessarily encompassed recognition of the right “to make choices that
accord with their own values regardless of how unwise or foolish those
choices may appear to others”. It follows that a medical practitioner
confronted with a clear choice made by a competent adult on the basis of
social, religious or moral values must respect that choice, even though the
practitioner does not share the values underpinning it.

15 Indeed, even a decision lacking any apparent justification must be
respected. See Lord Donaldson in Re T at 113: “the patient’s right of choice
exists whether the reasons for making that choice are rational, irrational,
unknown or even non-existent”. However, the lack of any discernible basis
for a decision to refuse treatment may be something to take into account in
assessing the competence or validity of the decision.



16 Recognition of the right to reject medical treatment does not depreciate
the value of life. As Robins JA said in Malette at 334, “[i]ndividual free choice
and self-determination are themselves fundamental constituents of life. To
deny individuals freedom of choice with respect to their health care can only
lessen, and not enhance, the value of life”. His Lordship’s analysis - with
which, respectfully, | agree - raises a question as to the extent of the
tension between the individual and state interests that | identified at [5]
above. Clearly, Lord Donaldson thought that there was such a tension (Re T
at 112: see at [9] above). Were it necessary to resolve the tension, | would
conclude, with Robins JA in Malette, that a proper understanding of society’s
interest in the preservation of life cannot be considered without taking into
account the constituents, or attributes, of life. In a free and democratic
society those attributes include the right of autonomy or self-determination.
Thus, one would think, the concept of “life” that is the subject of the State’s
interest is a concept that has annexed to it that right (no doubt, among
others). But, it being unnecessary to resolve that issue for the purpose of
these reasons, | will say no more.

Supremacy of the individual’s right

17 It is in general clear that, whenever there is a conflict between a capable
adult’s exercise of the right of self-determination and the State’s interest in
preserving life, the right of the individual must prevail. (I note, but leave to
one side, because it does not arise in this case, the situation where the
State takes drastic action to deal with a widespread and dangerous threat to
the health of its citizens at large.) In Airedale NHS Trust v Bland [1993] AC
789, Lord Keith of Kinkel said at 859 that the State’s interest is not
absolute, and does not compel treatment of a patient contrary to the
patient’s express wishes. In the same case, Lord Goff said at 864 that:
“it is established that the principle of self-
determination requires that respect must
be given to the wishes of the patient, so
that if an adult of sound mind refuses,
however unreasonably, to consent to
treatment or care by which his life would or
might be prolonged, the doctors responsible
for his care must give effect to his wishes,
even though they do not consider it to be in
his best interests to do so. ... [t]o this
extent, the principle of the sanctity of
human life must yield to the principle of
self-determination... “.

18 Lord Mustill expressed himself to similar effect at 894.

19 There may be an exception to the principle that a capable adult’s right of
self-determination is paramount. Lord Donaldson in Re T at 102 noted, as a
“possible qualification” to the paramountcy of that right, “a case in which
the choice may lead to the death of a viable foetus”.



20 Brown P was faced with precisely that situation in Re S[1993] Fam 123.
In that case, his Lordship said at 124, the medical evidence was “emphatic
that a particular operation was necessary to save the mother’s life, and the
life of her unborn child. He said that the child could not be born alive if the
operation were not carried out. In those circumstances, Brown P declared
that the operation and any necessary consequential treatment could
lawfully be performed despite the mother’s refusal of consent.

n

21 That situation has been recognised in the American courts, including by
the Court of Appeals of the District of Columbia in /nre AC573 A 2d 1235
(1990). Terry J, for the majority, noted at 1246 that there were “rare cases
in which a patient’s right to decide her own course of treatment has been
judicially overridden”. That was usually done “to vindicate the state’s
interest in protecting third parties, even if in fetal state”. His Honour cited a
number of authorities. In that case, Belson ] dissented in part. The point of
his Honour’s dissent was to emphasise, more than he thought the majority
judgment had done, the State’s interest in protecting the interests of a
viable unborn child (see at 1254-1255).

22 Since the question does not arise in this case, it is neither desirable nor
necessary that | should explore it further.

Capacity

23 There is a presumption of capacity, whereby an adult “is presumed to
have the capacity to consent to or to refuse medical treatment unless and
until that presumption is rebutted”(see Butler-Sloss L) in Re MB [1997] 2
FCR 514 at 553).

24 In this context, it is necessary to bear in mind that there is no sharp
dichotomy between capacity on the one hand and want of capacity on the
other. There is a scale, running from capacity at one end through reduced
capacity to lack of capacity at the other. In assessing whether a person has
capacity to make a decision, the sufficiency of the capacity must take into
account the importance of the decision (as Lord Donaldson pointed out in Re
T at 113). The capacity required to make a contract to buy a cup of coffee
may be present where the capacity to decide to give away one’s fortune is
not.

25 As Butler-Sloss L) said in Re MB at 553 - 554, in deciding whether a
person has capacity to make a particular decision, the ultimate question is
whether that person suffers from some impairment or disturbance of mental
functioning so as to render him or her incapable of making the decision.
That will occur if the person:

(1) is unable to comprehend and retain the information
which is material to the decision, in particular as to the
consequences of the decision; or

(2) is unable to use and weigh the information as part of the
process of making the decision.



Vitiation of consent

26 An apparent consent (or refusal of consent) may be ineffective for a
number of reasons. First, the individual concerned may not have been
competent in law to give or refuse that consent. Secondly, even if the
individual were competent in law, the decision may have been obtained by
undue influence (as, the Court of Appeal found, had happened in Re 7) or
some other vitiating means. Thirdly, the apparent consent or refusal may
not extend to the particular situation (which was the basis on which the
primary judge in Re T rested his decision; and the Court of Appeal agreed
with this aspect of his reasoning). This was indeed one of the arguments
advanced for Dr Shulman in Malette. Fourthly (and to some extent this
overlaps with the previous category) the terms of the consent or refusal
may be ambiguous or uncertain.

27 | referred in the second category to undue influence or other vitiating
factors. It has been suggested that a refusal of medical treatment will be
vitiated if it is based on incorrect information or an incorrect assumption.
Thus, in Re T, Ms T was told that there would be effective alternatives to
blood transfusion, and that it was unlikely that it would be necessary to
transfuse her; whereas in fact the likelihood of transfusion was high (Ms T
was to undergo a caesarean section) and there were no adequate
alternatives to transfusion.

28 Another factor that has been suggested to vitiate refusal of treatment is
the absence of, or failure to provide, adequate information. | do not accept
the proposition that, in general, a component adult’s clearly expressed
advance refusal of specified medical procedures or treatment should be
held to be ineffective simply because, at the time of statement of the
refusal, the person was not given adequate information as to the benefits of
the procedure or treatment (should the circumstances making its
administration desirable arise) and the dangers consequent upon refusal. As
| have said, a valid refusal may be based upon religious, social or moral
grounds, or indeed upon no apparent rational grounds; and is entitled to
respect (assuming of course that it is given freely, by a competent adult)
regardless. But more fundamentally, the concept of informed refusal seems
to me to involve some degree of confusion.

29 There is no doubt that an apparent consent to medical treatment may be
vitiated if, there being an adequate opportunity explanation of the
treatment and its benefits and dangers, no proper explanation is given. See,
for example, Rogers v Whitaker (1992) 175 CLR 479 at 489, where Mason
CJ, Brennan, Dawson Toohey and McHugh JJ said (omitting citations) that
“all medical treatment is preceded by the patient’s choice to undergo it. In
legal terms, the patient’s consent to the treatment may be valid once he or
she is informed in broad terms of the nature of the procedure which is
intended. But the choice is, in reality, meaningless unless it is made on the
basis of relevant information and advice... it would be illogical to hold that
the amount of information to be provided by the medical practitioner can be
determined from the perspective of the practitioner alone or, for that



matter, of the medical profession”.

30 In circumstances where it is practicable for a medical practitioner to
obtain consent to treatment, then, for the consent to be valid, it must be
based on full information, including as to risks and benefits. But the
question with which | am concerned is whether an advance refusal of
consent to certain specified forms of medical treatment equally needs to be
supported by the provision of all adequate information. The reason for
obtaining consent to treatment is to justify in law what would otherwise be a
battery (I leave aside the emergency situation where consent cannot be
obtained). A consent that is based on misleading information is clearly of no
value; and a consent based on insufficient information is not much better.
But once it is accepted that religious, social or moral convictions may be of
themselves an adequate basis for a decision to refuse consent to medical
treatment, it is clear that there is no reason that a decision made on the
basis of such values must have taken into account the risks that may follow
if a medical practitioner respects and acts upon that decision. This is so a
fortiori where there is no discernible rational basis for the decision. No
question arises of justifying what would otherwise be unlawful, and factors
to be taken into account in determining whether something is or is not
unlawful do not have application by analogy.

The emergency principle

31 Where it is not practicable for a medical practitioner to obtain consent for
treatment, and where the patient’s life is in danger if appropriate treatment
is not given, then treatment may be administered without consent. This is
justified by what is sometimes referred to as the “emergency principle” or
“principle of necessity”.

32 Lord Donaldson referred to the “the classic emergency situation with an
unconscious patient” in Re T at 103. His Lordship said that, in such a
situation, “the practitioner can lawfully treat the patient in accordance with
his clinical judgment of what is in the patient’s best interests”. Staughton LJ
referred to “the principle of necessity” in the same case at 121. His
Lordship referred to the speech of Lord Goff of Chieveley in F v West
Berkshire Health Authority (Mental Health Act Commission Intervening)
[1990] 2 AC 1 at 25 - 26. Lord Goff said that, for the principle of necessity to
apply, two conditions must be met:

(1) There must be “a necessity to act when it is not
practicable to communicate with the assisted person”; and

(2) “the action taken must be such as a reasonable person
would in all the circumstances take, acting in the best
interests of the assisted person”.

33 | would add to his Lordship’s first condition the words “or some other
person authorised to give consent on behalf of the assisted person”.

34 However, Lord Goff pointed out, the principle of necessity does not apply



where, among other things, the proposed action “is contrary to the known
wishes of the assisted person, to the extent that he is capable of rationally
forming such a wish”. It follows that the principle of necessity cannot be
relied upon to justify a particular form of medical treatment where the
patient has given an advance care directive specifying that he or she does
not wish to be so treated, and where there is no reasonable basis for
doubting the validity and applicability of that directive.

Approach to be taken

35 What approach should the courts take in assessing what is said to be an
advance refusal of medical care? This question cannot be answered in the
abstract. In some cases - and, at least to the Court of Appeal, Re T seems to
have been such a case - the circumstances will be such that careful analysis
is required.

36 It is proper, and not inconsistent with an individual’s right of self-
determination, that if there is any real doubt as to the sufficiency of an
advance refusal of medical treatment, the court should undertake a careful
analysis. But the analysis should start by respecting the proposition that a
competent individual’s right to self-determination prevails over the State’s
interest in the preservation of life even though the individual’s exercise of
that right may result in his or her death. An over-careful scrutiny of the
material may well have the effect of undermining or even negating the
exercise of that right.

37 It is necessary to bear in mind that not all those who execute advance
care directives are legally trained. Their words should not be scrutinized
with the care given to a particularly obscure legislative expression of the will
of Parliament. On the other hand, particularly bearing in mind the likely
consequences of upholding an apparent exercise of the right of self-
determination, the court must feel a sense of actual persuasion that the
individual acted freely and voluntarily, and intended his or her decision to
apply to the situation at hand. As Robins JA pointed out in Malette at 337, if
a medical practitioner is to act on doubts as to the validity of an advance
refusal of medical treatment, those doubts must be rationally founded. The
same applies to a court asked to determine the validity of an advance
refusal of medical treatment. It cannot be correct to recognise, on the one
hand, an individual’s right of self determination; but, on the other,
effectively to undermine or take away that right by over-nice or merely
speculative analysis.

The Guardianship Act 1987

38 As will be seen, Mr A had executed an instrument in writing appointing
two people, his tutor in these proceedings Mr T and a Mr L, to be his
guardians jointly and severally. The appointment was expressed to be
enduring (see s 6D of the Guardianship Act 1987). By that appointment, Mr
A authorised each of his enduring guardians, among other things, to decide
what health care he should receive and to consent to the carrying out on
him of medical or dental treatment.



39 By s 6A of the Guardianship Act, an appointment under Pt 2 (which is the
part of the Act under which Mr A appointed Messrs T and L) has effect
during such period of time as the appointor is a person in need of a
guardian. By s 3(1) a “person in need of a guardian” is “a person who,
because of a disability, is totally or partially incapable of managing his or
her person”. It is not necessary to set out, or to consider, the statutory
concept of “disability” (see s 3(2) of the Guardianship Act); nor is it
necessary to consider the relationship between the statutory concepts of a
person having a disability (s 3(2)) and a person incapable of giving consent
(s 33(2)). That is because, if the appointment of Messrs T and L as enduring
guardians had effect (which it would if Mr A were a person who had a
disability), the mechanism for obtaining consent from Mr T or Mr L has not
been invoked (see s 40). | do however note that, for the purposes of Pt 5
(see, for example, s 37, and in particular subs (3)(b)), a person is taken to
object to the carrying out of medical treatment if, among other things, that
person has previously indicated, in similar circumstances, that he or she did
not then want the treatment to be carried out, and has not subsequently
indicated to the contrary (s 33(3)(b)). Thus, to some extent and for some
purposes, the Guardianship Act may give recognition to advance care
directives.

Summary of principles

40 There does not appear to be a great body of authority in Australia
dealing with the relevant principles. (The decision of Ambrose J in Re
Bridges [2001] 1 Qd R 574 focused on relevant Queensland legislation, and
on its application on the facts of that case.) Accordingly, to assist those
faced with emergency care decisions, | summarise my understanding of the
relevant principles (whilst acknowledging that what | say will not apply in
every conceivable circumstance):

(1) except in the case of an emergency where it is not
practicable to obtain consent (see at (5) below), it is at
common law a battery to administer medical treatment to a
person without the person’s consent. There may be a
qualification if the treatment is necessary to save the life of
a viable unborn child.

(2) Consent may be express or, in some cases, implied; and
whether a person consents to medical treatment is a
question of fact in each case.

(3) Consent to medical treatment may be given:
by the person concerned, if that person is a
capable adult;
by the person’s guardian (under an
instrument of appointment of enduring
guardian, if in effect; or by a guardian



appointed by the Guardianship Tribunal or a
court);

by the spouse of the person, if the
relationship between the person and the
spouse is close and continuing and the
spouse is not under guardianship; by a
person who has the care of the person; or
by a close friend or relative of the person.

(4) At common law, next of kin cannot give consent on
behalf of the person. However, if they fall into one or other
of the categories just listed (and of course they would fall
into at least the last) they may do so under the
Guardianship Act.

(5) Emergency medical treatment that is reasonably
necessary in the particular case may be administered to a
person without the person’s consent if the person’s
condition is such that it is not possible to obtain his or her
consent, and it is not practicable to obtain the consent of
someone else authorised to give it, and if the person has
not signified that he or she does not wish the treatment, or
treatment of that kind, to be carried out.

(6) A person may make an “advance care directive”: a
statement that the person does not wish to receive medical
treatment, or medical treatment of specified kinds. If an
advance care directive is made by a capable adult, and is
clear and unambiguous, and extends to the situation at
hand, it must be respected. It would be a battery to
administer medical treatment to the person of a kind
prohibited by the advance care directive. Again, there may
be a qualification if the treatment is necessary to save the
life of a viable unborn child.

(7) There is a presumption that an adult is capable of
deciding whether to consent to or to refuse medical
treatment. However, the presumption is rebuttable. In
considering the question of capacity, it is necessary to take
into account both the importance of the decision and the
ability of the individual to receive, retain and process
information given to him or her that bears on the decision.

(8) If there is genuine and reasonable doubt as to the
validity of an advance care directive, or as to whether it
applies in the situation at hand, a hospital or medical
practitioner should apply promptly to the court for its aid.
The hospital or medical practitioner is justified in acting in



accordance with the court’s determination as to the validity
and operation of the advance care directive.

(9) Where there is genuine and reasonable doubt as to the
validity or operation of an advance care directive, and the
hospital or medical practitioner applies promptly to the
court for relief, the hospital or practitioner is justified, by the
emergency principle, in administering the treatment in
qguestion until the court gives its decision.

(10) It is not necessary, for there to be a valid advance care
directive, that the person giving it should have been
informed of the consequences of deciding, in advance, to
refuse specified kinds of medical treatment. Nor does it
matter that the person’s decision is based on religious,
social or moral grounds rather than upon (for example)
some balancing of risk and benefit. Indeed, it does not
matter if the decision seems to be unsupported by any
discernible reason, as long as it was made voluntarily, and
in the absence of any vitiating factor such as
misrepresentation, by a capable adult.

(11) What appears to be a valid consent given by a capable
adult may be ineffective if it does not represent the
independent exercise of persons volition: if, by some
means, the person’s will has been overborne or the decision
is the result of undue influence, or of some other vitiating
circumstance.

41 | have spoken above in terms of medical treatment, and hospitals and
medical practitioners. However, the principles apply more broadly: to all
those (including ambulance officers and paramedics) who administer
medical treatment. They extend further to other forms of treatment (for
example, dental treatment) where, without consent, the treatment would
constitute a battery.

Mr A appoints enduring guardians

42 On 5 July 2009, Mr A attended a solicitor, Mr N. Mr N had had a number
of clients who were Jehovah’s Witnesses. He said that, when he was
instructed to prepare appointments of enduring guardians for Jehovah’s
Witnesses, it was his practice to explain to them the risks attending refusal
of blood transfusion. In this case, the form of appointment expressly stated:
| REQUIRE THAT EACH OF MY ENDURING
GUARDIANS EXERCISE HIS OR HER
FUNCTIONS SUBJECT TO THE FOLLOWING
DIRECTIONS:
As one of Jehovah’s Witnesses 1 DIRECT my
guardian to refuse consent for a



TRANSFUSION of whole blood, red
cells, white cells, platelets, or blood
plasma to be given to me under any
circumstances even if health-care providers
believe that such are necessary to preserve
my life or even it any of my family, my
relatives, or my friends, disagrees with my
considered and non-negotiable decision. 1
ALSO DIRECT my guardian to refuse any
pre-donation and storage of my blood for
later infusion under any circumstances.

43 However, Mr N said, he did not explain the risk of refusing dialysis,
because in his understanding, it was unclear whether, according to the
beliefs held by Jehovah’s Witnesses, there was any biblical proscription of
this form of treatment.

44 Mr N said further that he knew that congregations of Jehovah’s Witnesses
had a practice making available to members documents described as
“Worksheet 1” and “Worksheet 2”, by which those members could indicate
their attitude to various forms of medical treatment specified in the
worksheets. However, Mr N did not give those worksheets to Mr A.

The worksheets

45 There were in evidence two documents - Worksheet 1 and Worksheet 2 -
completed with the full name and then address of Mr A, and dated 19
August 2008. Mr T identified those documents as having been completed by
Mr A. By Worksheet 1, Mr A indicated that he would refuse five specified
forms of medical treatment, but that he would accept one other. It is not
necessary to go to the details.

46 Worksheet 2 concerned, on its face:
“Procedures involving the medical use of
your own blood”

47 It stated that:
“[t]lhe methods of applying each of these
medical procedures vary from physician to
physician. You should have your physician
explain exactly what is involved in any
proposed procedure to ensure that itis in
harmony with Bible principles and with your
own conscientious decisions.”

48 There then followed three columns. The first was headed “Name of
Treatment”. The second was headed “What It Accomplishes”. The third was
headed “Choices You Need to Make”. Under the heading of the third column
appear words which, so far as they are legible, read: “(you might want to
speak to your physician before authorising or refusing any of these
procedures)”. Under the first column, some eight different treatments were



specified, including, as the fourth, “Dialysis”. The explanation given to this
treatment was:
“Functions as an organ. In
haemodialysis, blood circulates through a
machine that filters and cleans it before
returning it to the patient”.

49 Under the third column, three alternative choices were specified:
| accept
I might accept *
| refuse

50 For “Dialysis”, Mr A ticked the third of those choices (as, to the extent
that it is relevant, he did for all but one of the other procedures).

51 Mr T, who was a member of the same congregation as Mr A, and who
may be inferred to be a friend of Mr A, said that Worksheet 2 reflected Mr
A’s wishes. It is apparent that, in Mr T's view, this was so not only at the
time the document was prepared but also at all material times thereafter.

52 Mr T said further that, in his opinion, Mr A was perfectly capable of
making up his own mind both as at 19 August 2008 and at the time he was
admitted to the hospital.

53 Considering the evidence as a whole, | am satisfied that Worksheet 2 did
represent Mr A’s considered views. Mr T said that Mr A “was a simple man
with an uncomplicated way of living however he was adamant about the
things he didn’t want”. On the basis of Mr T’'s evidence and Worksheet 2, |
am satisfied that dialysis was indeed one of the things that Mr A “didn’t
want”.

Application of the principles to the facts

54 | conclude that Worksheet 2 represents a considered decision made by
Mr A, and that when Mr A made that decision (and, to the extent that it may
be relevant, when he was admitted to hospital), Mr A was in law capable of
making the decision to refuse dialysis.

55 | do not know whether the decision to refuse dialysis was based on some
religious principle, although there is a basis in the evidence for inferring
that it was. But, regardless, it is a considered decision made by a person of
legal capacity.

56 Returning to the principles, | consider that Worksheet 2 in general, and
the advance refusal of dialysis in particular, represent Mr A’s prospective
exercise of his right of self-determination: his right to decide what should be
done to his own body. There is nothing in the evidence to suggest that his
expression of intent was vitiated in any way. On the contrary, it seems to
me to be clear that it was his own voluntary decision.

57 Thus, in my view, the intention expressed in Worksheet 2 was one to
which the hospital was required to give effect. To put the matter negatively:
| think that Worksheet 2 meant that the hospital could not be taken to have



been authorised, by the emergency principle or otherwise, to administer
dialysis to Mr A.

58 That is not a criticism of the hospital. The worksheets that were provided
to it were not signed by Mr A, although on Mr T’s evidence they had been
completed by Mr A in his own handwriting. Further, there is perhaps some
tension between the appointment of enduring guardians - which, as | have
said, explicitly prohibits only blood transfusion - and the form of the
worksheets. In my view, in circumstances where Mr A was unable to give
instructions (because he was unable to communicate), the hospital acted
rightly in taking steps to preserve his life whilst seeking the Court’s decision.
In this regard, | respectfully agree with what Lord Donaldson MR said in Re T
at 115:
“If in a potentially life threatening situation
or one in which irreparable damage to the
patient’s health is to be anticipated, doctors
or hospital authorities are faced with a
refusal by an adult patient to accept
essential treatment and they have real
doubts as to the validity at that refusal,
they should in the public interest, not to
mention that of their patient, at once seek a
declaration from the courts as to whether
the proposed treatment would or would not
be lawful.”

59 At 116, his Lordship, in a summary of his view as to the legal principles
applicable, said that “[i]n cases of doubt as to the effect of a purported
refusal of treatment, where failure to treat threatens the patient’s life or
threatens irreparable damage to his health, doctors and health authorities
should not hesitate to apply to the courts for assistance”.

60 On the basis of the medical evidence, | accept that the result of
withdrawal of dialysis will be to hasten Mr A’s death. That is a consequence
of the decision that he made, as signified in Worksheet 2. What my orders
did was recognise his right to make that decision. As | said towards the
outset of these reasons, it is no recognition of a “right to die”.

Conclusion
61 For those reasons, the hospital was entitled to the declarations sought.

62 It is appropriate, before | conclude these reasons, to acknowledge (as |
did when | made the declarations sought) the assistance that the Court
received. | refer not only to the efforts of Mr Gregg of counsel and his
instructing solicitor Ms Richards (who between them, in a short time, were
able to amass a helpful body of authorities and other material, and to put
before the Court the evidence that | have summarised), but also Mr T and
Mr N. Both those gentleman responded, on very short notice, to questions
from Ms Richards. They were able to give her information which she put
before the Court in an affidavit sworn by her on information and belief. That



affidavit provided much of the foundation for the factual findings that | have
made.

63 Finally, | acknowledge the responsible attitude taken by the hospital, and
in particular by the treating doctor, Dr D. Dr D swore an affidavit that was
read in the proceedings, and which is the other major basis for the factual
findings that | have made.
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DISCLAIMER - Every effort has been made to comply with suppression orders or
statutory provisions prohibiting publication that may apply to this judgment or decision.
The onus remains on any person using material in the judgment or decision to ensure
that the intended use of that material does not breach any such order or provision.
Further enquiries may be directed to the Registry of the Court or Tribunal in which it was
generated.



- Voluntary Euth

(REACTIVE)

Request can only be
made by the patient

Patient may withdraw
at any time

Patient must meet all eligibility
criteria & complete each step
of the process

If eligibility criteria is confirmed
patient may proceed to next stage
of the process

Signed by patient and witnessed by 2
witnesses in presence of coordinating
medical practitioner.

Patient will also appoint an assistant
who must be present to accept and
sign agreement to appointment

Assistant may handle VE medication
but not administer and is responsible
for the return of unused VE medication.

_—

Must be at least 10 days between first
& final request which can not be made
on same day as second assessment

completed with coordinating

First request (oral) to the
coordinating medical
practitioner

First assessment by
coordinating medical
practitioner

Second assessment by
independent consulting
medical practitioner

Medical practitioner may
decline to participate

Coordinating medical practitioner
must inform patient and ensure
eligibility criteria is met

-

Refer patient to specialist
assessment if doubt about
decision making capacity

Consulting medical practitioner
must inform patient and ensure
eligibility criteria is met

Written request

Coordinating medical practitioner
certifies eligibility criteria is met

medical practitioner

Final request (oral) to the
coordinating medical

Ay
practitioner 1
1

Prescription for VE
medication issued by
coordinating medical

practitioner

VE medication dispensed
to patient or nominated
assistant

Patient self administers
VE medication

Life Certified Extinct

Alternative Process When Patient
Unable To Self-Administer

~----------.

2]
1

Prescription for VE
medication issued by
coordinating medical

practitioner

VE medication dispensed
to coordinating medical
practitioner

Coordinating medical
practitioner administers
VE medication
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If patient loses decision making
capacity & has current VEAHD
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Process -

(PROACTIVE)

Medical practitioner may
decline to participate

VE Advance Health Directive
(VEAHD) completed

VE Advance Health Directive
reviewed every 5 years
till capacity lost.

VE Advance Health Directive
activated

—

Coordinating medical practitioner
must assess patient against
VEAHD and ensure eligibility
criteria is met

First assessment by
coordinating medical
practitioner

Second assessment by
independent consulting
medical practitioner

Consulting medical practitioner
must assess patient against
VEAHD and ensure eligibility
criteria is met

—

Prescription for VE
medication issued by
coordinating medical

practitioner

VE medication dispensed
to coordinating medical
practitioner

Coordinating medical
practitioner
administers VE medication

Life Certified Extinct

ATTACHMENT 3.

Maker must use VEAHD Form
in Guard’'ship & Admin’ Reg'’s.
VEAHD affidavit sworn before JP who
also certifies maker’s ID.

JP may defer to medical practitioner if
lack of capacity if suspected.
Signed by medical practitioner who
certifies having informed maker & confirms
maker’s decision making capacity.
VEAHD filed with medical practitioner
& on Health Dep’t database.

Maker must review VEAHD with medical
practitioner at least every five years &
both sign to confirm its continuance.

VEAHD triggered by prevailing
circumstances matching VEAHD
stipulations.

May be activated by any person.

CRITERIA

To access VE a person must
meet all of the following criteria:

* Be an adult, and

* Be ordinarily a resident of WA and
an Australian citizen or permanent
resident, and

* Have decision making capacity at
final request or at making/confirming
VEAHD, and

* Be diagnosed with an incurable disease,
iliness or medical condition, that -

- is advanced, progressive and will
cause death; and

- is expected to cause death within
12 months for a reactive request, or,
in relation to a VEAHD concerning
dementia, the disease has entered
its advanced phase; and

- is causing suffering that cannot be
relieved in a manner the patient
deems tolerable.






